Three well established aspects of our Constitutional Law have to be stated in this regard. They are:
i) That the Rule of Law is the basis of our Constitution as affirmatively laid down in the decision of this Court in Visvalingam vs Liyanage (1983 1 SLR page 236) and Premachandra vs Jayawickrema (1994 2 SLR page 9) and consistently followed in several subsequent decisions. The Rule of Law "postulates the absolute supremacy or predominance of regular law as opposed to the influence of arbitrary power. It excludes the existence of arbitrariness, of prerogative or wide discretionary authority on the part of the Government" (vide: Law of the Constitution by A.V.Dicey - page 202). In the picturesque language of the famous British Chief Justice Lord Coke whose dicta and writings contributed to the early growth of English Constitutional Law, the principle of legality which underpins the Rule of Law assures that the powers of Government will. be exercised in accordance with "the golden, and straight metwand ' of law"as opposed to the "uncertain and crooked cord of discretion";
ii) that as firmly laid down in the Determination of the Divisional Bench of Seven Judge of this Court in regard to the constitutionality of the proposed 19th Amendment to the Constitution (2002 3 SLR page 85) the principle enunciated in Articles 3 and 4 of our Constitution is that the respective organs of Government, the Legislature, the Executive and the Judiciary are reposed power as custodians for the time being to be exercised for the People. In Bulankulame and others vs Secretary, Ministry of Industrial Development (2000 SLR p.243) this Court observed that the resources of the State are the "resources of the People" and the organs of State are "guardians to whom the people have committed the care and preservation' of these resources (at p.253). That, there is a "confident expectation (trust) that the Executive will act in accordance with the law and accountably in the best interests of the people of Sri Lanka (page 258);
iii) That there is a "positive component in the right to equality" guaranteed by Article 12( of the Constitution as decided in Senarath vs Chandrika Bandaranayake Kumaratunga (S.C.F.R 503/3005 - Minutes of 3.5.2 007) and where the Executive being the custodian of the People's power act ultra vires and in derogation of the law and procedures that are intended to safeguard the resources of the State, it is in the public interest to implead such action before Court.
For the reasons stated above I hold that the Petitioner has a sufficient locus standi to institute these proceedings in the public interest and has established an infringement of the fundamental right guaranteed by Article 120) of the Constitution in respect of the sale of 90% shares of Lanka Marine Services Ltd., being a company wholly owned by a State Corporation - the Ceylon Petroleum Corporation. That the impugned transaction and the granting of benefits to John Keells Holdings Ltd., has been an arbitrary exercise of executive power primarily on the part of the 8th Respondent P.B. Jayasundera who functioned at the relevant time as the Chairman of the Public Enterprise Reform Commission.
The defence of time bar pleaded by the Respondent must necessarily fail since the impugned transfer was not conducted according to law in a fair and transparent process. The Petitioner had to obtain material documents from sources that were not accessible to him. This is borne out by the fact that material documents P36 and P37 on which significant findings have been made were obtained from the Board of Investments after the application was filed.
Accordingly, I overrule the objections based on locus standi and time bar and grant to the Petitioner the relief sought in prayer (b) of the petition that there has been an infringement ,of the fundamental right guaranteed by Article 12(1) of the Constitution by executive or administrative action.
Ordinarily, the grant of a declaration that executive or administrative action is an infringement of the fundamental right guaranteed by Article 12(1) would result in a restoration of the status quo ante. However, since the jurisdiction vested in this Court in terms of Article 126(4) of the Constitution is to grant relief or to make directions as it may seem just and equitable, it is open to the Court to ascertain whether the implications of the impugned executive action are severable. On a careful survey of the findings I am of the view; that the Presidential Grant of the land 8 Acres 2 Roods 21.44 Perches which is within the declared limits of the Port of Colombo; the grant of investment relief by the Board of Investments to Lanka Marine Service Ltd., resulting inter alia in relief from the payment of taxes that are due and, the entering into of the Common User Facility Agreement with the Sri Lanka Ports Authority are severable from the sale of shares. Accordingly, I allow the relief prayed for in prayer (g), (h) and (i) of the prayer to the petition and declare the Presidential Grant marked P31 as null and void. The 18th, 19th, 20th and 21st Respondents will vacate the land within one month from today and restore possession to Sri Lanka Ports Authority. The Common User Facility Agreement dated 20.8.2002 (P19(a)) is declared null and void and the Sri Lanka Ports Authority may enter into fresh Agreements for the use of facilities within the Port on equal terms with all parties licensed to supply bunkers.
All agreements entered into between the Board of Investment and Lanka Marine Services Ltd., are declared null and void and the Commissioner General of Inland Revenue is directed to recover all taxes due on the basis that such Agreements have not been in force.
In view of the foregoing orders I do not consider it necessary or just and equitable to make an order as regards the sale of shares per se.
The findings in the judgment demonstrate that the action of P. B. Jayasundera, 8th Respondent has not only been arbitrary and ultra vires but also biased in favour of John Keells Holdings Ltd., The allegation of the Petitioner that he worked in collusion with S. Ratnayake of John Keells to secure illegal advantages to the latter, adverse to the public interest is established. Accordingly I direct the 8th Respondent pay a sum of Rs. 500,000 as compensation to the State.
The 18th to 21st Respondents will pay the Petitioner a sum of Rs. 250,000 as costs.
The Registrar is directed to send a copy of this judgment to the Commissioner General of Inland Revenue who is not a party to these proceedings to take action as directed above.
All parties to the proceedings will take necessary action on the basis of the findings stated above. The application is allowed.
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